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meets the project performance stand-
ards. If the Regional Administrator or 
the grantee concludes that the project 
does not meet the project performance 
standards, the grantee shall submit the 
following: 

(1) A corrective action report which 
includes an analysis of the cause of the 
project’s failure to meet the perform-
ance standards (including the quantity 
of infiltration/inflow proposed to be 
eliminated), and an estimate of the na-
ture, scope and cost of the corrective 
action necessary to bring the project 
into compliance; 

(2) The schedule for undertaking in a 
timely manner the corrective action 
necessary to bring the project into 
compliance; and 

(3) The scheduled date for certifying 
to the Regional Administrator that the 
project is meeting the project perform-
ance standards. 

(d) Except as provided in § 35.2032(c) 
the grantee shall take corrective ac-
tion necessary to bring a project into 
compliance with the project perform-
ance standards at its own expense. This 
limitation on Federal funding for cor-
rective actions does not apply to train-
ing funds under section 104(g)(1) of the 
Act. 

(e) Nothing in this section: 
(1) Prohibits a grantee from requiring 

more assurances, guarantees, or indem-
nity or other contractual requirements 
from any party performing project 
work; or 

(2) Affects EPA’s right to take reme-
dial action, including enforcement, 
against a grantee that fails to carry 
out its obligations under § 35.2214. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27098, June 29, 1990] 

§ 35.2250 Determination of allowable 
costs. 

The Regional Administrator will de-
termine the allowable costs of the 
project based on applicable provisions 
of laws and regulations, the scope of 
the approved project, § 30.705 of this 
subchapter, and appendix A of this sub-
part. 

§ 35.2260 Advance purchase of eligible 
land. 

In the case of grant assistance award-
ed solely for the acquisition of eligible 
land, the following provisions are de-
ferred until the award of the ensuing 
Step 3 assistance for the building of fa-
cilities: §§ 35.2105, 35.2130, 35.2140, 35.2206 
and 35.2208. 

§ 35.2262 Funding of field testing. 
In the case of grant assistance for 

field testing of innovative or alter-
native wastewater process and tech-
niques, the following provisions are de-
ferred until the award of assistance for 
building the approved facilities: 
§§ 35.2105, 35.2106, 35.2122, 35.2130, 35.2140, 
35.2206, and 35.2208. 

§ 35.2300 Grant payments. 
Except as provided in § 35.2206, the 

Regional Administrator shall pay the 
Federal share of the allowance under 
§ 35.2025 and the allowable project costs 
incurred to date and currently due and 
payable by the grantee, as certified in 
the grantee’s most recent payment re-
quest. 

(a) Adjustment. The Regional Admin-
istrator may at any time review and 
audit requests for payment and pay-
ments and make appropriate adjust-
ments as provided in part 30 of this 
chapter. 

(b) Refunds, rebates and credits. The 
Federal share of any refunds, rebates, 
credits, or other amounts (including 
any interest) that accrue to or are re-
ceived by the grantee for the project, 
and that are properly allocable to costs 
for which the grantee has been paid 
under a grant, must be credited to the 
current State allotment or paid to the 
United States. Examples include re-
bates for prompt payment and sales tax 
refunds. Reasonable expenses incurred 
by the grantee securing such refunds, 
rebates, credits, or other amounts shall 
be allowable under the grant when ap-
proved by the Regional Administrator. 

(c) Release. By its acceptance of final 
payment, the grantee releases and dis-
charges the United States, its officers, 
agents, and employees from all liabil-
ities, obligations, and claims arising 
out of the project work or under the 
grant, subject only to exceptions pre-
viously specified in writing between 

VerDate Sep<11>2014 14:50 Oct 30, 2014 Jkt 232149 PO 00000 Frm 00624 Fmt 8010 Sfmt 8002 Y:\SGML\232149.XXX 232149rm
aj

et
te

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



615 

Environmental Protection Agency Pt. 35, Subpt. I, App. A 

the Regional Administrator and the 
grantee. 

(d) Payment of costs incurred under the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act. Not-
withstanding the provisions of the in-
troductory paragraph of this section, if 
the Regional Administrator determines 
it is necessary for the expeditious com-
pletion of a project, he may make ad-
vance payment after grant award for 
the Federal share of the eligible cost of 
any payment of relocation assistance 
under § 4.502(c) of this chapter by the 
grantee. The requirements in part 30 of 
this subchapter apply to any advances 
of funds for assistance payments. 

(e) Payment under grants to States for 
advances of allowance—(1) Advance pay-
ment to State. Notwithstanding the pro-
visions of the introductory paragraph 
of this section, the Regional Adminis-
trator, under a State grant for ad-
vances of allowance (see § 35.2025), may 
make payments on an advance or let-
ter-of-credit payment method in ac-
cordance with the requirements under 
part 30 of this chapter. The State and 
the Regional Administrator shall agree 
to the payment terms. 

(2) Assignment. If the State chooses to 
assign its payments to a potential 
grant applicant, it shall execute an 
agreement with the potential grant ap-
plicant authorizing direct payment 
from EPA and establishing appropriate 
terms for payment. The State shall 
provide a copy of the agreement to 
EPA. 

(f) Design/build projects. For design/ 
build projects, the Regional Adminis-
trator shall not pay more than 95 per-
cent of the grant amount until comple-
tion of building and the RA’s final 
project approval (see § 35.2036(a)(6)). 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27098, June 29, 1990] 

§ 35.2350 Subagreement enforcement. 
(a) Regional Administrator authority. 

At the grantee’s request the Regional 
Administrator may provide technical 
and legal assistance in the administra-
tion and enforcement of any subagree-
ment related to treatment works for 
which an EPA grant was made and to 
intervene in any civil action involving 

the enforcement of such subagree-
ments, including subagreement dis-
putes which are the subject of either 
arbitration or court action. 

(b) Privity of subagreement. The Re-
gional Administrator’s technical or 
legal involvement in any subagreement 
dispute will not make EPA a party to 
any subagreement entered into by the 
grantee. 

(c) Grantee responsibilities. The provi-
sion of technical or legal assistance 
under this section in no way releases 
the grantee from its obligations under 
§ 35.2214, or affects EPA’s right to take 
remedial action, including enforce-
ment, against a grantee that fails to 
carry out those obligations. 

APPENDIX A TO SUBPART I OF PART 35— 
DETERMINATION OF ALLOWABLE COSTS 

(a) Purpose. The information in this appen-
dix represents Agency policies and proce-
dures for determining the allowability of 
project costs based on the Clean Water Act, 
EPA policy, appropriate Federal cost prin-
ciples under part 30 of this subchapter and 
reasonableness. 

(b) Applicability. This cost information ap-
plies to grant assistance awarded on or after 
the effective date of this regulation. Project 
cost determinations under this subpart are 
not limited to the items listed in this appen-
dix. Additional cost determinations based on 
applicable law and regulations must of 
course be made on a project-by-project basis. 
Those cost items not previously included in 
program requirements are not mandatory for 
decisions under grants awarded before the ef-
fective date. They are only to be used as 
guidance in those cases. 

A. Costs Related to Subagreements 

1. Allowable costs related to sub- agree-
ments include: 

a. The costs of subagreements for building 
the project. 

b. The costs of complying with the pro-
curement requirements of part 33 of this sub-
chapter, other than the costs of self-certifi-
cation under § 33.110. 

c. The cost of legal and engineering serv-
ices incurred by grantees in deciding pro-
curement protests and defending their deci-
sions in protest appeals under subpart G of 40 
CFR part 33. 

d. The costs for establishing or using mi-
nority and women’s business liaison services. 

e. The costs of services incurred during the 
building of a project to ensure that it is built 
in conformance with the design drawings and 
specifications. 
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